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DEPARTMENT  OF  LABOR 

Employment  and  Training  Administration 
[  20  CFR  Part  601  ] 

TAX  CREDIT  REDUCTIONS  (FEDERAL 
UNEMPLOYMENT  TAX  ACT) 

Revision  of  Regulations 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION;  Proposed  rule. 

SUMMARY :  This  is  a  proposal  to  amend 
the  Department  of  Labor’s  regulation  on 
tax  credit  reductions  in  order  to  imple¬ 
ment  changes  in  the  Federal  Unemploy¬ 
ment  Tax  Act  made  by  Pub.  L.  95-19. 
The  amendments  permit  deferral  of  tax 
credit  reductions  for  1978  and  1979,  that 
would  apply  to  States  that  have  out¬ 
standing  loans  obtained  from  the  Fed¬ 
eral  Unemployment  Trust  Fund.  The 
regultaion  specifies  the  conditions  under 
which  such  deferral  may  be  granted  by 
the  Secretary  of  Labor,  and  is  amended 
to  make  the.se  conditions  more  effective 
than  in  previous  years,  and  clarify  the 
procedures  to  be  follow'ed. 

DATES.  Comments;  All  comments  on 
the  changes  in  this  proposal  must  be  re¬ 
ceived  on  or  before  January  5,  1978. 

Proposed  effective  date;  Thirty  days 
after  publication  of  the  final  rule  in  the 
Federal  Register. 

ADDRESSES;  Send  comments  on  this 
proposal  to  the  U  S.  Department  of  La¬ 
bor,  Employment  and  Training  Admin¬ 
istration,  Room  7000,  Patrick  Henry 
Building,  601  “D”  Street,  N.W.,  Wash¬ 
ington,  D  C.  20213. 

All  comments  received  will  be  avail¬ 
able  for  public  inspection  during  normal 
business  hours,  in  Room  7000  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT; 

Lawrence  E.  Weatherford,  Jr.,  Admin¬ 
istrator,  Unemployment  Insurance 
Service,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  “D”  Street,  N.W.,  Washing¬ 
ton,  D.C.  20213,  telephone,  202-376- 
7032. 

SUPPLEMENTARY  INFORMATION; 
Under  the  provisions  of  section  3302  (ci 
(2>  of  the  Federal  Unemployment  Tax 
Act  (26  U.S.C.  3302(c)(2)).  if  a  State 
receives  an  advance  from  the  Federal 
imemployment  account  in  the  Unem¬ 
ployment  Trust  Fund  pursuant  to  Title 
XII  of  the  Social  Security  Act,  and 
a  balance  remains  unpaid  for  more 
than  one  full  calendar  year,  the  Federal 
unemployment  tax  credit  that  is  other¬ 
wise  allowable  to  taxpaying  employers  of 
that  State  will  be  reduced  with  respect 
to  a  taxable  year  that  begins  with  the 
second  consecutive  January  1  on  which 
there  is  an  outstanding  balance  of  such 
advances,  unless  all  advances  are  repaid 
prior  to  November  10  of  that  year. 

Section  3302(c)  (2)  was  amended  by 
Pub.  L.  94-45  to  authorize  deferral  of  the 


tax  credit  reduction  for  taxable  years 
1975,  1976,  and  1977.  if  the  Secretary  of 
Labor  finds  as  to  each  such  year,  in  ac¬ 
cordance  with  criteria  promulgated  in 
regulations,  that  the  State  has  studied 
and  taken  appropriate  action  to  accom¬ 
plish  substantially  the  purposes  of  re¬ 
storing  its  unemployment  fund  to  fiscal 
soundness  and  of  permitting  the  repay¬ 
ment,  within  a  reasonable  time,  of  the 
advances  made  to  the  State.  In  accord¬ 
ance  with  the  directive  set  forth  in  sec¬ 
tion  110(b)  (2)  of  Pub.  L.  94-45,  requiring 
the  Secretary  of  Labor  to  prescribe  and 
publish  in  the  Federal  Register  regula¬ 
tions  setting  forth  such  criteria,  20  CFR 
Part  601  of  the  Secretarv’s  regulations 
was  amended  by  adding  to  section  601.5 
new  paragraph  (f).  Tax  Credit  Reduc¬ 
tions,  to  accomplish  this  purpose. 

Section  3302(c)(2)  was  again  amend¬ 
ed,  by  Pub.  L.  95-19,  to  authorize  further 
deferral  of  the  tax  credit  reduction  for 
taxable  years  1978  and  1979,  in  accord¬ 
ance  w'ith  criteria  promulgated  by  the 
Secretary’s  regulations,  for  each  of  these 
taxable  years  in  which  the  State  meets 
the  reouirements  of  such  criteria. 

The  Secretary’s  finding  with  respect  to 
a  State  as  to  any  of  the  taxable  years 
1975,  1976,  and  1977,  is  based  on  his  de¬ 
termination  as  to  whether  the  State  has 
taken  appropriate  action  resulting  in 
either  of  two  criteria  being  met: 

Criterion  (i).  Amendment  of  its  un¬ 
employment  compensation  law,  effectiye 
in  or  prior  to  the  taxable  year  wdth  re¬ 
spect  to  which  the  finding  is  made,  or 
effective  at  the  beginning  of  the  succeed¬ 
ing  taxable  year,  increasing  the  State’s 
unemployment  tax  rate,  increasing  the 
State’s  unemployment  tax  base,  or 
changing  the  State’s  experience  rating 
formula,  or  a  combination  of  such 
changes,  so  as  to  be  estimated  by  the 
Secretary  to  achieve  for  the  taxable  year 
w  ith  respect  to  which  the  finding  is  made 
or  for  the  taxable  year  following  the  ef¬ 
fective  date  of  the  amendment: 

(A)  An  average  employer  tax  rate, 
computed  as  a  percentage  of  the  total 
w'ages  in  employment  covered  by  the 
State’s  unemployment  compensation  law, 
which  exceeds  the  State’s  average  an¬ 
nual  benefit  cost  rate,  computed  as  a 
percentage  of  the  total  wages  in  employ¬ 
ment  covered  by  the  State’s  unemploy¬ 
ment  compensation  law,  for  the  10  cal¬ 
endar  years  immediately  preceding  the 
year  with  respect  to  which  the  finding  is 
made;  and 

(B)  An  effective  minimum  employer 
tax  rate  which  is  not  less  than  1.0  per¬ 
cent  of  the  w'ages  of  any  employer  which 
are  subiect  to  tax  under  the  Federal  Un¬ 
employment  Tax  Act  for  the  same  year; 
and 

(C)  An  effective  maximum  employer 
tax  rate  which  exceeds  2.7  percent  of  the 
W'ages  of  any  employer  which  are  subject 
to  tax  under  the  Federal  Unemployment 
Tax  Act  for  the  same  year,  or  provision 
for  no  reduced  rate  of  contributions  for 
any  employer  subject  to  the  State  unem¬ 
ployment  compensation  law;  or 

Criterion  (it).  (A)  Amendment  of  its 
unemployment  compensation  law  in¬ 
creasing  the  State’s  unemployment  tax 


rate,  increasing  the  State’s  unemploy¬ 
ment  tax  base,  or  changing  the  State’s 
experience  rating  formula,  or  a  combi¬ 
nation  of  such  changes,  so  as  to  be  esti¬ 
mated  by  the  Secretary  of  Labor  to  re¬ 
sult  in  increasing  contributions  to  the 
State’s  unemployment  fund,  for  the  tax¬ 
able  year  with  respect  to  which  the  find¬ 
ing  is  made,'  and  the  allocation  from 
such  increased  contributions  of  a  sum 
sufficient  to  make  the  repayment  in  the 
amount  and  within  the  time  limit  pre¬ 
scribed  in  paragraph  (f)  (2)  (ii)  (B) ;  and 

(B)  Repayment  to  the  Treasury  of  the 
United  States,  for  credit  to  the  Federal 
unemployment  account  in  the  Unemploy¬ 
ment  Trust  Fund,  prior  to  November  10 
of  the  taxable  year  with  respect  to 
which  the  finding  is  made,  of  an  amount 
equal  to  the  amount  of  the  additional  tax 
w'hich  would  be  payable  by  all  taxpayers 
subject  to  the  unemployment  compensa¬ 
tion  law  of  the  State  for  that  taxable 
year  if  the  reduction  in  total  credits  pre¬ 
scribed  by  section  3302(c)(2)  of  the  In¬ 
ternal  Revenue  Code  of  1954  for  that 
taxable  year  w'as  applied  without  regard 
to  the  amendment  added  by  section  110 
(a)  of  the  Emergency  Compensation  and 
Special  Unemployment  Assistance  Ex¬ 
tension  Act  of  1975. 

Proposed  Amendments 

The  present  regulation  applies  to  de¬ 
ferrals  of  tax  credit  reductions  for  the 
years  1975,  1976,  and  1977.  With  the 
amendment  to  the  law  authorizing  fur¬ 
ther  deferrals  in  1978  and  1979,  the  prin¬ 
cipal  amendments  to  the  regulation  are 
to  extend  it  for  those  years.  In  addition, 
experience  with  deferrals  in  previous 
years  has  illustrated  the  need  for  some 
improvements  in  the  criteria  ahd  pro¬ 
cedures.  Those  changes  are  explained 
below. 

Minimum  and  Maximum  Tax  Rates 

Criterion  (i)  is  changed  to  clarify  the 
requirement  that  in  order  to  qualify  for 
deferral  a  State  must  have  a  minimum 
employer  tax  rate  that  is  not  less  than 
1.0  percent  of  payrolls  taxable  under 
the  State’s  unemployment  compensation 
law,  and  must  have  a  maximum  tax 
rate  that  exceeds  2.7  percent  of  payrolls 
taxable  under  the  State’s  unemployment 
compensation  law. 

» 

Adequate  Financing  for  Criterion  (ii) 

Experience  with  State  application  for 
deferral  under  Criterion  (ii)  has  demon¬ 
strated  that  the  present  requirements 
under  the  criterion  can  be  met  if  a  State 
makes  repayment  as  specified  therein 
and  imm^iately  thereafter  resumes  or 
even  accelerates  further  borrowing  from 
the  Unemployment  Trust  Fund.  'This  is 
clearly  inconsistent  with  the  statutory 
direction  to  the  Secretary  of  Labor  to 
grant  a  deferral  only  if  he  finds  “as  to 
such  year  or  years  that  the  State  has 
studies  and  taken  appropriate  action 
w'ith  respect  to  the  financing  of  its  un¬ 
employment  compensation  program  so 
as  substantially  to  accomplish  the  pur¬ 
pose  of  restoring  the  fiscal  soundness  of 
the  State’s  unemployment  account  in  the 
Unemployment  Trust  Fund  and  permit¬ 
ting  the  repayment  within  a  reasonable 
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time  of  any  advances  made  to  the  State’s 
account  pursuant  to  Title  XII  of  the 
Social  Security  Act.” 

The  Department  is  also  mindful  of  the 
statement  of  the  Senate  Finance  Com¬ 
mittee  in  the  Committee  Report  on  H  Jl. 
4800  (now  Pub.  L.  95-19)  with  respect 
to  the  extension  for  an  additional  2 
years  (1978  and  1979)  of  the  deferral 
provisions  in  Pub.  L.  94-45.  The  Report 
states : 

Because  the  unfavorable  economic  con¬ 
ditions  seem  likely  to  continue  longer  than 
anticipated  last  year,  the  committee  con¬ 
curs  in  decision  of  the  House  to  extend  this 
moratorium  on  the  payment  of  additional 
taxes  for  two  more  years.  The  committee 
expects,  however,  that  the  Secretary  of  La¬ 
bor  will  encourage  each  State  to  repay  its 
loan  as  quickly  as  possible.  (Emphasis 
added.) 

A  new  subparagraph  (C)  in  Criterion 
(ii)  requires  that,  in  order  for  a  deferral 
to  be  approved,  a  State  must  demonstrate 
and  the  Secretary  must  find  that  (after 
repayment  of  the  amount  specified)  the 
State  will  be  able  to  meet  benefit  pay¬ 
ment  obligations  under  its  law  without 
further  Title  XII  advances  in  the  6- 
month  period  beginning  on  November  1 
of  the  year  for  which  deferral  is  ap¬ 
proved.  This  does  not  preclude  further 
advances  within  that  6-month  period, 
but  requires  a  finding  that  the  State  has 
sufficient  reserves  to  meet  estimated 
benefit  expenditures. 

In  addition,  the  amount  required  to  be 
repaid  under  Criterion  (ii)  is  increased 
for  1978  and  1979  to  the  full  amount  of 
the  reduction  otherwise  required  under 
section  3302(c)(2),  For  years  prior  to 
1978  the  regulation  is  applied  as  requir¬ 
ing  the  repayment  of  only  that  amount 
of  the  reduction  required  by  sub- 
paragraph  (A)  of  section  3302(c)(2). 
After  1977  the  required  repayment  will 
be  in  the  full  amount  computed  under 
all  applicable  subparagraphs  of  section 
3302(c)  (2),  The  fulfillment  of  all  of  the 
requirements  specified  by  both  subpara¬ 
graphs  will  promote  the  achieyement  of 
Congressional  intent  to  repay  outstand¬ 
ing  loans  as  quickly  as  possible. 

Application  Deadline 

In  order  that  there  may  be  sufficient 
time  for  the  State  request  for  deferral 
to  be  fully  evaluated  and  the  State  be 
advised  by  the  Secretary  as  to  whether 
or  not  deferral  is  approved,  the  regula¬ 
tions  are  revised  to  require,  by  amend¬ 
ment  to  20  CFR  601.5(f)  (3) .  that  an  ap¬ 
plication  must  be  filed  with  tiie  Secretary 
by  the  Governor  of  a  State  no  later  than 
July  1  of  the  year  for  which  deferral  is 
requested,  accompanied  by  such  docu¬ 
mentation  as  the  Secretary  shall 
prescribe. 

Note. — The  Department  of  Labor  has  de¬ 
termined  that  this  document  does  not  con¬ 
tain  a  major  proposai  requiring  preparation 
of  an  Economic  Impact  Statement  under 
Executive  Order  11949  and  applicable 
authority. 

This  document  was  prepared  under  the 
direction  and  control  of  Lawrence  E. 
Weatherford,  Jr.,  Administrator,  Unem¬ 


ployment  Insurance  Service,  Employ¬ 
ment  and  Training  Administration,  U.S. 
Department  of  Labor,  601  D  Street,  NW., 
Washington,  D.C.  20213. 

Accordingly,  20  CFR  601.5(f)  is  pro¬ 
posed  to  be  revised  to  read  as  follows : 

§  601. .I  Withholding  payments  and  cer¬ 
tifications. 

«  *  *  *  « 

(f)  Tax  credit  reductions.  (1)  Section 
3302(c)(2)  of  the  Internal  Revenue 
Code  of  1954  prescribes  the  conditions 
under  which  the  total  credits  otherwise 
allowable  imder  section  3302  for  a  tax¬ 
able  year  in  the  case  of  a  taxpayer  sub¬ 
ject  to  the  unemployment  compensation 
law  of  a  State  shall  be  reduced  on  ac¬ 
count  of  an  outstanding  balance  of  ad¬ 
vances  made  to  the  State  pursuant  to 
Title  XII  of  the  Social  Security  Act.  As 
amended  by  section  110(a)  of  the  Emer¬ 
gency  Compensation  and  Special  Un¬ 
employment  Assistance  Extension  Act  of 
1975  (Pub.  L.  94-45,  approved  Jime  30, 
1975;  89  Stat.  236,  239),  and  as  further 
amended  by  Title  II  of  the  Emergency 
Unemployment  Compensation  Extension 
Act  of  1977  (Pub.  L.  95-19,  approved 
April  12,  1977;  91  Stat.  39,  43),  Uie  in¬ 
cremental  reductions  in  total  credits  will 
not  apply  to  a  State  with  respect  to  the 
taxable  years  beginning  on  January  1, 
1975,  January  1,  1976.  January  1,  1977, 
January  1,  1978,  and  January  1,  1979,  if 
the  Secretary  of  Labor  finds  as  to  each 
such  year  that  the  State  has  studied 
and  taken  appropriate  action  with  re¬ 
spect  to  the  financing  of  its  uifemploy- 
ment  compensation  program  so  as  sub¬ 
stantially  to  accomplish  the  purpose  of 
restoring  the  fiscal  soundness  of  the 
State’s  unemployment  account  in  the 
Unemployment  Trust  F\md  and  per¬ 
mitting  the  repayment  within  a  reason¬ 
able  time  of  any  advances  made  to  the 
State’s  account  pursuant  to  Title  XII 
of  the  Social  Security  Act. 

(2)  The  Secretary  of  Labor’s  finding 
with  respect  to  a  State  as  to  any  of  the 
taxable  years  1975,  1976,  1977,  1978,  and 
1978,  will  be  based  on  his  determination 
as  to  whether  the  State  has  taken  appro¬ 
priate  action  resulting  in; 

(i)  Amendment  of  its  unemployment 
compensation  law,  effective  in  or  prior  to 
the  taxable  year  with  respect  to  which 
the  finding  is  made,  or  effective  at  the 
beginning  of  the  succeeding  taxable  year, 
increasing  the  State’s  unemployment  tax 
rate,  increasing  the  State’s  unemploy¬ 
ment  tax  base,  or  changing  the  State’s 
experience  rating  formula,  or  a  combi¬ 
nation  of  such  changes,  so  as  to  be  esti¬ 
mated  by  the  Secretary  to  achieve  for 
the  taxable  year  with  respect  to  which 
the  finding  is  made  or  for  the  period  fol¬ 
lowing  the  effective  date  of  the  amend¬ 
ment: 

(A)  An  average  employer  tax  rate, 
computed  as  a  percentage  of  the  total 
State’s  unemployment  compensation  law, 
which  exceeds  the  State’s  average  an¬ 
nual  benefit  cost  rate,  computed  as  a 
percentage  of  the  total  wages  in  employ¬ 
ment  covered  by  the  State’s  unemploy¬ 
ment  compensation  law,  for  the  ten  cal¬ 


endar  years  immediately  preceding  the 
year  with  respect  to  which  the  finding 
is  made;  and 

(B)  A  minimum  employer  tax  rate 
under  the  State  unemployment  compen¬ 
sation  law  fm:  the  same  year,  which  is 
not  less  than  1.0  pero^t;  and 

(C)  A  maximum  employer  tax  rate 
under  the  State  unemployment  compen¬ 
sation  law  for  the  same  year,  which  ex¬ 
ceeds  2.7  percent,  ot  provision  for  no 
reduced  rate  of  contributions  for  any 
employer  subject  to  the  State  unemploy¬ 
ment  compensation  law  for  the  same 
year:  or 

(ii)  (A)  Amendment  of  its  unemploy¬ 
ment  compensation  law  increasing  the 
State’s  unemployment  tax  rate,  increas¬ 
ing  the  State’s  unemployment  tax  base, 
or  changing  the  State’s  experience  rat¬ 
ing  formula,  or  a  combination  of  such 
changes,  so  as  to  be  estimated  by  the 
Secretary  of  Labor  to  result  in  increas¬ 
ing  contributions  to  the  State’s  unem¬ 
ployment  fund,  for  the  taxable  year  with 
respect  to  which  the  finding  is  made, 
and  the  allocation  from  such  increased 
contributions  of  a  sum  sufficient  to  make 
the  repayment  in  the  amount  and  with¬ 
in  the  time  limit  prescribed  in  paragraph 
(f)  (2)  (ii)  (B)  of  this  section:  and 

(B)  Repayment  to  the  'Treasury  of 
the  United  States,  for  credit  to  the  Fed¬ 
eral  unemployment  account  in  the  Un¬ 
employment  Trust  Fimd,  prior  to  Novem¬ 
ber  10  of  the  taxable  year  with  respect 
to  which  the  finding  is  made,  of  an 
amount  equal  to  the  amount  of  the  addi¬ 
tional  tax  which  would  be  payable  by 
all  taxpayers  subject  to  the  unemploy¬ 
ment  compensation  law  of  the  State 
for  that  taxable  year  if  (f)  for  any  year 
prior  to  1978,  the  reduction  in  total  cred¬ 
its  prescribed  by  section  3302(c)  (2)  (A) 
of  the  Internal  Revenue  Code  of  1954  for 
that  taxable  year  was  applied  without 
regard  to  the  amendment  added  by  sec¬ 
tion  110(a)  of  the  Emergency  Compen¬ 
sation  and  Special  Unemployment  As¬ 
sistance  Extension  Act  of  1975,  and  (2) 
for  any  year  after  1977,  the  reduction 
in  total  credits  prescribed  by  the  appli¬ 
cable  provisions  of  section  3302(c)  (2) 
of  the  Internal  Revenue  Code  of  1954  for 
that  taxable  year  was  applied  without 
regard  to  the  amendment  added  by  sec¬ 
tion  110(a)  of  the  Emergency  Compen¬ 
sation  and  Special  Unemployment  As¬ 
sistance  Extension  Act  of  1975. 

(C)  Determination  by  the  Secretary 
that  unemployment  reserves  and  income 
from  contributions  in  the  State  will  be 
adequate  to  meet  benefit  payment  obli¬ 
gations  without  Title  XII  advances  dur¬ 
ing  the  6-month  period  beginning  No¬ 
vember  1  of  the  year  in  which  such  deter¬ 
mination  is  made. 

(3)(i)  An  application  for  deferral 
under  this  paragraph  (f)  must  be  re¬ 
quested  and  filed  with  the  Secretary  of 
Labor  by  the  Governor  of  a  State  no  later 
than  July  1  of  the  taxable  year  for  which 
such  deferral  is  requested.  Such  applica¬ 
tion  shall  be  in  such  form,  and  shall  be 
accompanied  by  such  documentation,  as 
the  Secretary  of  Labor  shall  prescribe. 
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(ii)  A  finding  by  the  Secretary  of 
Labor  with  respect  to  a  State  shall  be 
made  as  of  November  10  of  the  taxable 
year  with  respect  to  which  the  finding  is 
made,  and  such  finding  shall  be  pub¬ 
lished  in  the  Federal  Register  together 
with  the  reasons  for  the  finding. 

(Sec.  U0(b).  Pub.  L.  94-45,  89  Stat.  236,  239. > 

Signed  at  Washington,  D.C.,  on  Novem¬ 
ber  29,  1977, 

Ernest  G.  Green, 
Assistant  Secretary 
for  Employment  and  Training. 

(FR  Doc.77-34680  Filed  12-5-77,8:45  am| 
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